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employer(s) to whom an H-2ALC is fur-
nishing employees will be utilizing the
employees.

(b) Required information and submis-
sions. An H-2ALC must include in or
with its Application for Temporary Em-
ployment Certification the following:

(1) The name and location of each
fixed-site agricultural business to
which the H-2ALC expects to provide
H-2A workers, the expected beginning
and ending dates when the H-2ALC will
be providing the workers to each fixed
site, and a description of the crops and
activities the workers are expected to
perform at such fixed site.

(2) A copy of the Migrant and Sea-
sonal Agricultural Worker Protection
Act (MSPA) Farm Labor Contractor
(FLC) Certificate of Registration, if re-
quired under MSPA at 29 U.S.C. 1801 et
seq., identifying the specific farm labor
contracting activities the H-2ALC is
authorized to perform as an FLC.

(3) Proof of its ability to discharge fi-
nancial obligations under the H-2A
program by including with the Applica-
tion for Temporary Employment Certifi-
cation the original surety bond as re-
quired by 29 CFR 501.9. The bond docu-
ment must clearly identify the issuer,
the name, address, phone number, and
contact person for the surety, and pro-
vide the amount of the bond (as cal-
culated pursuant to 29 CFR 501.9) and
any identifying designation used by the
surety for the bond.

(4) Copies of the fully-executed work
contracts with each fixed-site agricul-
tural business identified under para-
graph (b)(1) of this section.

(5) Where the fixed-site agricultural
business will provide housing or trans-
portation to the workers, proof that:

(i) All housing used by workers and
owned, operated or secured by the
fixed-site agricultural business com-
plies with the applicable standards as
set forth in §655.122(d) and certified by
the SWA; and

(ii) All transportation between the
worksite and the workers’ living quar-
ters that is provided by the fixed-site
agricultural business complies with all
applicable Federal, State, or local laws
and regulations and must provide, at a
minimum, the same vehicle safety
standards, driver licensure, and vehicle
insurance as required under 29 U.S.C.
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1841 and 29 CFR 500.105 and 500.120 to
500.128, except where workers’ com-
pensation is used to cover such trans-
portation as described in §655.125(h).

§655.133 Requirements for agents.

(a) An agent filing an Application for
Temporary Employment Certification on
behalf of an employer must provide a
copy of the agent agreement or other
document demonstrating the agent’s
authority to represent the employer.

(b) In addition the agent must pro-
vide a copy of the MSPA FLC Certifi-
cate of Registration, if required under
MSPA at 29 U.S.C. 1801 et seq., identi-
fying the specific farm labor con-
tracting activities the agent is author-
ized to perform.

§655.134 Emergency situations.

(a) Waiver of time period. The CO may
waive the time period for filing for em-
ployers who did not make use of tem-
porary alien agricultural workers dur-
ing the prior year’s agricultural season
or for any employer that has other
good and substantial cause (which may
include unforeseen changes in market
conditions), provided that the CO has
sufficient time to test the domestic
labor market on an expedited basis to
make the determinations required by
§655.100.

(b) Employer requirements. The em-
ployer requesting a waiver of the re-
quired time period must concurrently
submit to the NPC and to the SWA
serving the area of intended employ-
ment a completed Application for Tem-
porary Employment Certification, a com-
pleted job order on the Form ETA-790,
and a statement justifying the request
for a waiver of the time period require-
ment. The statement must indicate
whether the waiver request is due to
the fact that the employer did not use
H-2A workers during the prior agricul-
tural season or whether the request is
for good and substantial cause. If the
waiver is requested for good and sub-
stantial cause, the employer’s state-
ment must also include detailed infor-
mation describing the good and sub-
stantial cause which has necessitated
the waiver request. Good and substan-
tial cause may include, but is not lim-
ited to, the substantial loss of U.S.
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workers due to weather-related activi-
ties or other reasons, unforeseen events
affecting the work activities to be per-
formed, pandemic health issues, or
similar conditions.

(c) Processing of emergency applica-
tions. The CO will process emergency
Applications for Temporary Employment
Certification in a manner consistent
with the provisions set forth in
§§655.140 through 655.145 and make a de-
termination on the Application for Tem-
porary Employment Certification in ac-
cordance with §§655.160 through 655.167.
The CO may advise the employer in
writing that the certification cannot
be granted because, pursuant to para-
graph (a) of this section, the request
for emergency filing was not justified
and/or there is not sufficient time to
test the availability of U.S. workers
such that the CO can make a deter-
mination on the Application for Tem-
porary Employment Certification in ac-
cordance with §655.161. Such notifica-
tion will so inform the employer using
the procedures applicable to a denial of
certification set forth in §655.164.

§655.135 Assurances and obligations
of H-2A employers.

An employer seeking to employ H-2A
workers must agree as part of the Ap-
plication for Temporary Employment Cer-
tification and job offer that it will abide
by the requirements of this subpart
and make each of the following addi-
tional assurances:

(a) Non-discriminatory hiring practices.
The job opportunity is, and through
the period set forth in paragraph (d) of
this section must continue to be, open
to any qualified U.S. worker regardless
of race, color, national origin, age, sex,
religion, handicap, or citizenship. Re-
jections of any U.S. workers who ap-
plied or apply for the job must be only
for lawful, job-related reasons, and
those not rejected on this basis have
been or will be hired. In addition, the
employer has and will continue to re-
tain records of all hires and rejections
as required by §655.167.

(b) No strike or lockout. The worksite
for which the employer is requesting
H-2A certification does not currently
have workers on strike or being locked
out in the course of a labor dispute.

§655.135

(c) Recruitment requirements. The em-
ployer has and will continue to cooper-
ate with the SWA by accepting refer-
rals of all eligible U.S. workers who
apply (or on whose behalf an Applica-
tion for Temporary Employment Certifi-
cation is made) for the job opportunity
until the end of the period as specified
in paragraph (d) of this section and
must independently conduct the posi-
tive recruitment activities, as specified
in §655.154, until the date on which the
H-2A workers depart for the place of
work. Unless the SWA is informed in
writing of a different date, the date
that is the third day preceding the em-
ployer’s first date of need will be deter-
mined to be the date the H-2A workers
departed for the employer’s place of
business.

(d) Fifty percent rule. From the time
the foreign workers depart for the em-
ployer’s place of employment, the em-
ployer must provide employment to
any qualified, eligible U.S. worker who
applies to the employer until 50 per-
cent of the period of the work contract
has elapsed. Start of the work contract
timeline is calculated from the first
date of need stated on the Application
for Temporary Employment Certification,
under which the foreign worker who is
in the job was hired. This provision
will not apply to any employer who
certifies to the CO in the Application for
Temporary Employment Certification that
the employer:

(1) Did not, during any calendar quar-
ter during the preceding calendar year,
use more than 500 man-days of agricul-
tural labor, as defined in sec. 203(u) of
Title 29;

(2) Is not a member of an association
which has petitioned for certification
under this subpart for its members; and

(3) Has not otherwise associated with
other employers who are petitioning
for temporary foreign workers under
this subpart.

(e) Compliance with applicable laws.
During the period of employment that
is the subject of the Application for
Temporary Employment Certification, the
employer must comply with all appli-
cable Federal, State and local laws and
regulations, including health and safe-
ty laws. In compliance with such laws,
including the William Wilberforce
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